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SUMMARY 
A city police officer's association and certain 

police officers sought a writ of mandamus and de­
claratory relief directing that the city furnish its of­
ficers without charge, handcuffs, flashlights, bat­
ons, gun holsters, gun belts, handcuff cases, service 
revolvers, bullet cases, and other related equipment. 
The trial judge filed a memorandum and notice of 
intended decision in which he had concluded that 
the city was required as an employer to furnish the 
items as safety· equipment under the provisions of 
Lab. Code, § 640 I, but he later issued a new 
memorandum expressing the opinion that the oblig­
ation to furnish the equipment was limited by Gov. 
Code, §§ 50081, 50082, which had become effect­
ive meanwhile and provide generally that suitable 
firearms and other equipment shall be provided by 
a local agency to the extent funds are made avail­
able to it by the Legislature. Judgment was 
rendered accordingly. (Superior Court of Alameda 
County, No. 394258, Spurgeon Avakian, Judge.) 

The Court of Appeal reversed, holding that the 
Labor Code provision includes policeman's service 
revolvers as safety equipment and that while the 
Government Code provisions mandate a local 
agency to spend all funds provided for the intended 
purpose, they do not limit the obligation to furnish 
necessary safety equipment. The court discussed 
the fact that during the pendency of the appeal the 
Legislature had deleted from Gov. Code, § 50081, a 
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phrase characterizing the equipment in question as 
"necessary for the safety of such an employee." It 
concluded that by removing the comprehensive de­
scription, the Legislature made it the responsibility 
of the state to provide simply the described items, 
but left untouched the responsibility of each em­
ploying agency to comply with the all-embracing 
demand for reasonable safeguards set forth in the 
Labor Code. (Opinion by Devine, PJ., with Rat­
tigan, 1., and Bray, J., FN' concurring.) 

FN* Retired Presiding Justice of the Court 
of Appeal sitting under assignm,ent by the 
Chairman of the Judicial Council. 

HEADNOTES 
Classified to California Digest of Official Reports 

(I) Labor § 3--Regulation of Working Conditions­
-Furnishing Safety Devices. 

A policeman's service revolver is a "safety 
device" within the meaning of Lab. Code, § 6401, 
requiring that such devices be furnished by the em­
ployer. Though it may be used at times as an of­
fensive weapon, it also enables the officer to make 
arrests, to interrogate suspects, and to carry on his 
multifarious duties with the knowledge that if there 
develop serious resistance or threat of danger, he 
can protect himself even against more than one po­
tential assailant. 
[See CaI.Jur.2d, Labor, § 15; Am.Jur.2d, Labor 
and Labor Relations, § 1875.] 
(2) Labor § 3--Regulations of Working Conditions-
-Furnishing Safety Devices. ' 

Gov. Code, §§ 50081, 50082, providing that, to 
the extent funds have been made available to it by 
the Legislature, a local agency shall furnish each 
police officer and deputy sheriff employed by it full 
time with a suitable firearm and other equipment 
does not limit the obligation imposed on such an 
agency as an employer by Lab. Code, § 6401, to 
furnish "safety devices" (construed as including 
service revolvers). Interpreting the Government 
Code provisions as mandating the agency to use 
whatever amount it may get from the state for such 
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purposes to its full extent and the Labor Code sec­
tion as requiring the agency to furnish whatever is 
necessary over and above that amount gives effect 
to both laws, a highly favored result. 
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Davis, Cowell & Bowe, Philip Paul Bowe and Alan 
C. Davis for Plaintiffs and Appellants. *98 

Edward A. Goggin, City Attorney, and Mark B. 
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DEVINE, P. J. 
Plaintiffs, Oakland Police Officers Association 

and certain police officers, sought writ of mandate 
and declaratory judgment which would decide that 
police officers of the City of Oakland be furnished 
without charge, handcuffs, flashlights, batons, gun 
holsters, gun belts, handcuff cases, service re­
volvers, bullet cases, and other related equipment. 
It is plaintiffs' position that these items are safety 
equipment and therefore, under the provisions of 
Labor Code, section 6401, must be furnished by the 
employer, the city. The appeal from a judgment 
after trial by court, which in effect was in favor of 
the city, its auditor and its city manager. We say, 
"in effect," because although the judgment recog­
nizes the obligation of the city to furnish the equip­
ment, it does so only to the extent that funds are 
provided by section 50081 of the Government Code 
. This section, which became effective November 
23, 1970, reads as follows: "To the extent that 
funds therefor have been made available to a local 
agency pursuant to section 50082, the legislative 
body of a local agency shall furnish each police of­
ficer and deputy sheriff employed full time by the 
local agency with equipment necessary for the 
safety of such an employee, which shall include, 
but is not limited to, the following: a suitable fire­
arm, holster, belt and ammunition, a nightstick, 
handcuffs, and foul-weather garments. Such equip­
ment shall remain the property of the local agency 
and shall be returned upon request of the local 
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agency." (Stats. 1970, ch. 1531, § 2, p. 3093.) The 
companion statute, section 50082 of the Govern­
ment Code, is this: "The Legislature shall make 
available to the California Council on Criminal 
Justice for allocation to local agencies, funds to be 
used with available federal funds or any other avail­
able funds to provide the equipment required to be 
furnished by Section 50081. The California Council 
on Criminal Justice shall adopt rules necessary to 
implement this section including rules. governing 
the manner of application for allocation of funds." 
(Stats. 1970, ch. 1531, § 3, p. 3094.) 

Section 50081 does not make moot the present 
case, which was commenced on October 17, 1969, 
before the statute's effective date, because, although 
it does make certain provision for the purchase of 
equipment by the city, this particular statute does 
not require equipment to be furnished except as 
funds are made available. Further, it would not ap­
ply to police officers who had purchased their 
equipment within three years prior to *99 the filing 
of this action (the time for filing actions based on 
statutory liability (Code Civ. Proc., § 338)). Be­
sides, we are informed by counsel that funds have 
not been forthcoming, so that none of the desig­
nated equipment actually has been furnished to the 
police force. The enactment of section 50081 did, 
however, cause the trial judge to nullify his memor­
andum and notice of intended decision filed on July 
l3, 1970, in which he had concluded that the city is 
required to furnish the items as safety equipment 
under the provisions of the Labor Code. Instead, the 
judge issued a new memorandum and supplemental 
notice of intended decision on December 28, 1970, 
in which he expressed the opinion that section 
50081 places a limit upon the obligation to furnish 
the equipment, the limit being the funds made 
available for the purpose through the California 
Council on Criminal Justice, and he rendered judg­
ment accordingly. 

It is convenient to discuss the subject in two 
phases: first, whether there was a duty to provide 
the equipment under the provisions of the Labor 
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Code prior to enactment of Government Code sec­
tion 50081; and second, if it be decided that the 
duty rested upon the city to furnish the equipment 
under the Labor Code, whether section 50081 
places a limit upon that duty. 

Phase I - Labor Code 
(1) Section 6401 of the Labor Code reads: 

"Every employer shall furnish and use safety 
devices and safeguards, and shall adopt and use 
practices, means, methods, operations, and pro­
cesses, which are reasonably adequate to render 
such employment and place of employment safe. 
Every employer shall do every other thing reason­
ably necessary to protect the life and safety of em­
ployees." The term "safety device" must be given a 
broad interpretation so as to include any practicable 
method of mitigating or preventing a specific 
danger. (Lab. Code, § 6311.) The Labor Code pro­
visions apply to public agencies. ( Lehmann v. L. A. 
City Board of Education, 154 Cal.App.2d 256, 
260-261 [ 316 P.2d 55].) In fact, the Chief of the 
Division of Industrial Safety of the State of Califor­
nia testified that the division had interpreted or 
would interpret the provisions of the Labor Code as 
applying to personal protective equipment,. such as 
a fireman's helmet or protective garments to shield 
him from excessive heat; or in the case of a police­
man, a riot helmet or plastic shield attached to a riot 
helmet or safety goggles. But although the division 
had made no specific ruling on the matter of the 
equipment which is the subject of this lawsuit, the 
Chief of the Division of Industrial Safety had writ­
ten to counsel representing plaintiffs, stating the 
position of the division that the statute was *100 
not intended to cover this type of equipment but 
only that which is protective against specific haz­
ards to the eyes, head, feet, and body. He had sug­
gested that relief should be obtained through legis­
lative enactment. At the trial, there was testimony 
by a successor Chief of the Division of Industrial 
Safety to the effect that a police officer's service re­
volver is a weapon, a destructive device; and by the 
assistant chief, to the effect that it is a tool of the 
trade, and that although it may be used to protect 
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the officer, it does not, in his opmlOn, falI within 
the provisions of Labor Code section 6401. 

We do not agree, nor did the trial judge, with 
the position of the division and of respondents. 
There was but little dispute about the other items 
than the service revolver, which is the most expens­
ive of them; and we shall confine our discussion to 
this single item. It is difficult to conceive of equip­
ment which is more protective in nature than the of­
ficer's revolver. To be sure, its best use is during its 
presence in his holster. But while it is so contained, 
it enables the officer to make arrests, to 'interrogate 
suspects, and to carry on his multifarious duties 
with the knowledge that if there develop serious 
resistance or threat of danger, he can protect him­
self even against more than one potential assailant. 
Occasionally, he may actually use the weapon when 
he is not in personal danger, as in shooting at a 
fleeing felon, although even in such cases often he 
must beware lest the felon be armed and tum upon 
him, or that confederates of the fugitive be ready 
for attack. But the use of the weapon against fugit­
ives is but a small part of the usefulness of the re­
volver. The gun provides effective means of law 
enforcement because it continually gives a measure 
of safety to the officer. 

The concept of the officer's weapon as a "tool 
of the trade" is unreal. To be sure, it is carried on 
the officer's person, so it is not like safeguards on 
machinery, a stationary device. But it is also unlike 
the plumber's wrench or the carpenter's saw, for 
these are used, not in emergency situations wherein 
the plumber's or carpenter's life is in jeopardy, but 
in the ordinary and expected performance of the ar­
tisan's work. The fact that the gun protects the of­
ficer's life does not make it less important as a 
safety device than the goggles which guard a work­
man's eyes. 

To interpret the Labor Code section as respond­
ents would have it would produce inequalities 
which, if they would not amount of violation of 
equal protection of the laws, at least would be 
rather marked. One example is that just stated, the 
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goggles; another, the fireman's helmet. 

It is unthinkable that a local governmental 
agency would require or *101 permit its officers to 
go onto the streets without guns. If we imagine a 
case in which an officer were directed to go about 
his duties unarmed, and he were killed by a felon, 
can there be any doubt that it would be held that the 
Labor Code had been violated? Of course, the pro­
spective officer buys a gun, if his employer does 
not. But the obligation of the employer is not thus 
removed. Those local governments which provide 
the gun comply with the Labor Code; the others do 
not. 

We find unacceptable respondents' argument 
that the contemporaneous construction of the stat­
ute by those charged with its enforcement will be 
accepted unless it is clearly erroneous, and that in 
this case there is at least no clear error. In the first 
place, there has been no formal administrative de­
cision by the Division of Industrial Safety, but only 
expressions of particular officials; in the second 
place, even if the division had formally ruled, we 
would disagree with their ruling, for the reasons 
given above; and in the third place, as will appear 
below, the Legislature has expressly recognized 
that this equipment is necessary for the safety of the 
employees. We also reject respondents' argument 
that because certain bills which would have 
provided for payment of the equipment in question 
were defeated by the Legislature in 1963 (AB 
1390), in 1965 (AB 1319), and 1967 (AB 902), it 
must be concluded that at no time did the Legis­
lature consider the equipment as coming within the 
provisions of Labor Code section 6401. Usually it 
is not possible by purely deductive reasoning to ac­
count for the failure of bills to gain approval as 
they run the gamut of legislative committees. As 
the trial judge aptly put it: "For all that appears, 

. they may have considered the bills unnecessary, or 
they may not even have been thinking of the Labor 
Code provisions. Quite possibly, they were reacting 
to the crossfire of political pressures involved in the 
financial aspects of the bills." 
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In the 1970 text of section 50081 of the Gov­
ernment Code, upon which respondents place much 
reliance, as set forth under Phase II below, all of 
the equipment which is the subject of this lawsuit, 
with a minor exception (flashlights) was described 
as "necessary for the safety of such an employee," 
that is, a police officer or deputy sheriff. Obviously, 
the equipment had not changed its character sud­
denly. It always was safety equipment, and the Le­
gislature simply gave it a proper designation. 

Phase II - Effect of Enactment of the Government 
Code Sections 

A. As Enacted in 1970 
(2) Respondents contend, and they were suc­

cessful in persuading the trial judge to change his 
intended decision because of their contention, *102 
that section 50081 of the Government Code is a 
later and more specific statute than Labor Code sec­
tion 6401, and therefore takes precedence over the 
earlier statute ( County of Placer v. Aetna Cas. etc. 
Co., 50 Cal.2d 182 [ 323 P.2d 753]), even if section 
640 I formerly covered the designated equipment, 
and that the opening words of section 50081 would 
be nugatory if it were not held that the section cre­
ates but a limited obligation on the part of the local 
agency. The opening words are, "To the extent that 
funds therefor have been made available." Appel­
lants, on the other hand, contend that Government 
Code sections 50081 and 50082 should be con­
strued harmoniously with Labor Code section 6401, 
each statute being a part of the whole system of 
law. (See California Compo Ins. Co. v. Ind. Ace. 
Com., 128 Cal.App.2d 797, 811-812 [ 276 P.2d 
148, 277 P.2d 442].) It is not unusual to find that 
two or more rules for interpretation of statutes are 
opposed to each other, and this is so here. 

We find more acceptable the interpretation 
which favors the position of appellants. The far­
reaching and permanent policy of the state in re­
spect of making adequate provision for the safety of 
employees is a consideration of great weight. We 
find it hard to believe that since the equipment in 
question is necessary for the safety of' police of-
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ficers, as we have concluded it is and as it was ex­
pressly recognized to be in section 50081, the Le­
gislature intended to reduce the responsibility of 
employers by the enactment of that section. Particu­
larly do we find it difficult so to believe, in view of 
the increasing responsibilities of the officers and 
the recognition of the need for giving support to 
law enforcement agencies, as shown by the creation 
of the California Council on Criminal Justice itself. 
Moreover, we do not find that the commencing 
words of section 50081 (the "to the extent" pas­
sage) are made meaningless by our holding. These 
words may be interpreted as meaning that cities 
must supply the equipment to the extent and no 
more than that for which the state with federal aid 
supplies funds, as respondents would have it. But 
they may also be interpreted as mandating cities to 
use whatever they get from the state under section 
50082 to its full extent for the designated purpose. 
With the latter interpretation, Labor Code section 
6401 would still apply over and above the provi­
sions of Government Code sections 50081 and 
50082. This interpretation gives effect to both stat­
utes, a favored result. ( Southern Pac. Co. v. Rail­
road Com., 13 Cal.2d 89, 100 [ 87 P.2d 1055]; 
Stafford v. L. A. etc. Retirement Board, 42 Cal.2d 
795, 799 [ 270 P.2d 12]; Eden Memorial Park Assn. 
v. Superior Court, 189 Cal.App.2d 421, 426 [ 11 
Cal.Rptr. 189].) Also, it accords with the general 
policy of the law, for if the contrary, that is, re­
spondents' contention, be upheld, there may be the 
following results: 1) If the state, acting in response 
to its own directive under section 50082, supplies 
enough funds for all local agencies to buy all of the 
described equipment, the provisions of the Labor 
*103 Code as well as of the Government Code 
would be met. 2) But suppose the state, using its 
own funds, supplies but one half, or another frac­
tion of the necessary amount, what then? Surely 
every officer, not just part of the force, must be 
supplied. Would an officer then have to pay one 
half, or the missing fraction, of the cost of what is 
expressly designated as equipment necessary for his 
safety? Was the statute meant to compel a prospect­
ive police officer to assume a share of the burden of 
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the local agency, although other employees may 
rely on the Labor Code to compel their employers 
to pay the whole? 3) Finally, suppose the state does 
not, for a time at least, supply anything at all, des­
pite the provisions of section 50082? Then, presum­
ably, the prospective officer must himself pay the 
whole amount of what the Legislature has expressly 
designated as safety equipment. 

B. As Amended in 1972 
During the pendency of this appeal the Legis­

lature amended Government Code sections 50081 
and 50082. Some of the changes are not directly 
relevant to this appeal, such as the elimination of 
reference to federal funds, the transfer of the duty 
of implementation of section 50082 from the Cali­
fornia Council on Criminal Justice to the Commis­
sion of Peace Officer Standards and Training, and 
minor changes in the description of the items of 
equipment. Two changes in section 50081, 
however, prompted this court to require additional 
briefing. These changes are: 1) the elimination of 
the words "equipment necessary for the safety of 
such an employee," and 2) the requirement that the 
equipment be furnished to each newly hired police 
officer and deputy sheriff employed full time. Our 
inquiry to counsel was whether these changes indic­
ated a withdrawal by the Legislature of words 
which might signify that the Legislature regarded 
the described equipment as being necessary for the 
safety of the employees. We conclude that the 
changes do not so indicate. Our reasons for regard­
ing the equipment as essentially constituting safety 
devices within the meaning of the Labor Code is 
not altered by the deletion of the reference to safety 
equipment by the 1972 amendment. If it was safety 
equipment in 1970, it was nonetheless safety equip­
ment in 1972. Just what the purpose was in making 
the deletion, we do not know. Possibly it was this: 
As the statute read between 1970 and 1972, it re­
quired the Legislature to make available funds for 
all equipment necessary for the safety of the em­
ployee, including but not limited to the particularly 
described items. But what other equipment might 
be necessary was uncertain. By removing the com-
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prehensive description, the Legislature made it the 
responsibility of the state to provide simply the de­
scribed items, but left untouched the responsibility 
of each employing agency to comply with the all­
embracing demand for reasonable safeguards set 
forth in the Labor *104 Code. Similar reasoning ap­
plies to the addition the words, "newly hired." The 
Legislature made it the responsibility of the state to 
provide specified equipment for new employees. 
But it ·Ieft intact the permanent duty of all employ­
ers to comply with the Labor Code as to all em­
ployees. Here again, the words, "to the extent," 
contained in section 50081, simply mean that the 
local agency must use whatever funds are provided 
by the state in section 50082 for the purchase of the 
equipment. Had the Legislature intended to remove 
the described equipment from the category of ne­
cessary equipment for the safety of the employees 
assuming that no violation of equal protection 
would result), it would seem that the Legislature 
would have done so explicitly. 

The judgment is reversed, with directions to the 
court to issue a writ of mandate in accordance with 
the views expressed in this opinion. 

Rattigan, 1., and Bray, 1., FN* concurred. 

FN* Retired Presiding Justice of the Court 
of Appeal sitting under assignment by the 
Chairman of the Judicial Council. 

Respondents' petition for a hearing by the Su­
preme Court was denied March 22, 1973. McComb, 
1., and Burke, J., were of the opinion that the peti­
tion should be granted. *105 

Cal.App.1.Dist. 
Oakland Police officers Association v. City of Oak­
land 
30 Cal.App.3d 96, 106 Cal.Rptr. 134 
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